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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2009 

Declaration as Urgent 

Resumed from an earlier stage of the sitting.  

MR C.C. PORTER (Bateman — Attorney General) [7.03 pm]: I was speaking to the motion that the bill be 
declared urgent. In essence, it is a short bill in length but a complicated bill in principle. No doubt the member 
for Rockingham will speak to the fact that there should be extraordinary reasons for a bill of this nature to be 
urgent. Obviously, it has been given to Parliament very late in the sitting of this year’s Parliament. The 
government side believe that it is—  

Mr T.G. Stephens: When was it given to Parliament?  

Mr C.C. PORTER: Last night.  

It is highly desirable to pass the bill by the end of the year, given the number of incidents and the mischief that 
this bill seeks to address—being rocks thrown at vehicles. The bill has gone through many drafts because the 
principle is very complicated, and that has taken some time. No doubt a number of individuals will speak to the 
bill raising many of the issues that were raised in the drafting of the bill, which simply has taken some time 
because of the complicated issues. Indeed, the bill provides a principle of criminal responsibility that goes back 
to the Statute of Northampton of 1328, which no doubt will be raised during the second reading debate. It is for 
those reasons that the bill has taken some time to draft, which explains why it has been given to Parliament late 
in this sitting. Nevertheless, it is also accompanied by urgency because it should be passed before Parliament 
rises for the summer break.  

MR M. McGOWAN (Rockingham) [7.04 pm]: I speak to this motion to declare the bill urgent because I want 
to put on the record what has gone on here. I appreciate the tone of the Attorney General in that he recognises 
that little notice has been given with this legislation.  

This is what is commonly known as the rock throwing legislation, which is designed to deal with the problem 
that has arisen by which people are throwing objects at vehicles—trains and the like. It is no doubt an important 
issue. It is an issue that has been on the agenda for a considerable time. Recently the opposition introduced into 
Parliament its own legislation on this matter, using the meagre resources of the opposition to draft legislation. 
The member for Mindarie has second read that legislation.  

The problem that we have comes down to how a Parliament should operate. The Attorney General gave the 
second reading speech on this bill in this Parliament, and the bill was provided today to the opposition 
spokesperson, the shadow Attorney General, the member for Mindarie. This rock throwing legislation can 
potentially jail a person for seven years. If a Parliament is going to debate legislation that potentially will jail a 
citizen of our state for seven years, surely the government should provide a little more time for Parliament, and 
an eminent lawyer like the member for Mindarie, and a junior but fairly eminent lawyer like the member for 
Bateman, more than a couple of hours to debate the legislation. 

Several members interjected. 

Mr M. McGOWAN: An older lawyer—like the member for Mindarie. Surely the government should give this 
bill more than a few hours—part of a forenoon and an afternoon—for the opposition to consider it? I know that 
the Attorney General will say that it is an important issue. I agree—it is an important issue.  

Mr T.G. Stephens: Imagine what the member for Churchlands would have said if it we had introduced 
legislation like this at short notice! Can you image it?  

Mr M. McGOWAN: I could pull out the quotes on what she has said. For the government to introduce 
legislation that could jail a person, and give the bill to the opposition in the morning and expect it to be debated 
and passed through all stages of Parliament that afternoon or evening, frankly, is an abrogation of the role of the 
Parliament. That is the opposition’s view. That is a fair view, and fair-minded people would think that that is 
right. This is an important issue. As it is an important issue, the government has had the resources of the state for 
the past 14 or 15 months and the resources of the Parliamentary Counsel to draft this legislation. Although it 
might be complex and the principles might go back to the 1300s, with the resources of the state available, the 
government could have done better than this. 

This bill is not the only such example. We are going onto the Criminal Code (Identity Theft) Amendment Bill 
(No. 2) 2009, which the shadow Attorney General has not yet received. We will deal with the Mines Safety and 
Inspection Amendment Bill 2009, and I understand that the government has not even consulted industry on that 
measure. That is no way to run a Parliament. I put that on the record. 
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The opposition has been cooperative. Yesterday the Higher Education Amendment Bill 2009 passed through this 
house. Yesterday we had a condolence motion that naturally took some time. Yesterday we also passed the gas 
legislation. Last week three pieces of legislation passed through this house, one of which, I admit, we were 
difficult about—we voted against it, but it was legislation for which we had a significant objection. The Leader 
of the House cannot say that we filibuster, but he does say that—regularly. The record shows that that is not the 
case. I offered to the Leader of the House that we would deal with this now, and we will allow this legislation to 
be dealt with in the way the Leader of the House is requesting, but I want to put on record that it is a very unfair 
and unfortunate way to run a Parliament.  

MR J.R. QUIGLEY (Mindarie) [7.10 pm]: I rise to support the comments of the member for Rockingham. The 
bill before the chamber this evening is not lengthy, and it does not have many clauses by number. But it does 
introduce some new concepts that require some thinking about and discussing with my parliamentary colleagues. 
It is instructive to look at why this legislation has been introduced. This legislation has been introduced to deal 
with a problem that we have been facing in Western Australia, particularly in the metropolitan area, both last 
year and this year. That problem has been a growing problem. I do not know what is causing this problem, or 
what are precipitating factors for it. I did notice, however, from a freedom of information request that we put to 
Transperth, that the highest incidence of this problem occurs in the electorate of Hillarys. I do not make any 
particular comment about that. Who knows why there are so many people throwing rocks off the bridges in the 
electorate of Hillarys? But it is a burgeoning problem.  

It is because of the anxiety and fear, and ultimately the danger, that is involved in these events that we called 
upon the government to introduce legislation to deal with this problem. We gave the government about one 
month’s notice of that. Then, when nothing was forthcoming, we second-read a bill that we had introduced. We 
were prepared go ahead with that bill, which largely replicated the law in another code state—namely 
Queensland. What happened is that yesterday, the government gave notice of its own bill, and it was first-read 
today. It was during the luncheon period of the day that I was handed the second reading speech for that bill.  

Mr R.F. Johnson: What—today? 

Mr J.R. QUIGLEY: It was today that I got the document. 

Mr R.F. Johnson: You had it last night at six o’clock! 

Mr J.R. QUIGLEY: I had the rock throwing bill at six o’clock last night, but I did not have the second reading 
speech. I was handed the second reading speech today. At that time, just as a matter of interest, I was having 
lunch with the vice-chancellor of Notre Dame University and the dean of the law school at Notre Dame 
university, and I commented that this is instructive, because they can now watch how this process will go and 
how it will be declared an urgent bill and will be debated and concluded within a matter of hours and be on the 
statute book forever. I made the comment that to watch this government make legislation is a bit like watching 
sausages being made at the butchers—we need to have strong guts, because the process is not too pretty.  

There are elements of this bill that we will deal with in consideration in detail that introduce new concepts to this 
particular offence. This legislation will be on the statute book forever. This bill provides for a maximum penalty 
of seven years’ imprisonment. The government is bringing into this place a bill in response to a problem that has 
been before the community for a considerable time. The opposition has been urging the government for months 
to address this problem. I am not at all happy, and I do not think it is at all satisfactory, that the government is 
bringing in this bill now and wants it to be declared an urgent bill. The government has realised that the 
parliamentary year is nearly over and summer is upon us. Summer will soon be upon all of us. The incidence of 
rock throwing from bridges and from other places is more prevalent in summer. That was certainly the case last 
summer, when youths and others went out and about at night during the warm summer weather—rather than 
during the inclement winter weather—and engaged in this behaviour. The government has now suddenly said, 
“Oh gosh! We’d better do something about this problem now. Let’s rush the bill in, and let’s deal with it as an 
urgent bill, and if there isn’t sufficient time for the opposition to discuss it among themselves or to be briefed on 
the matter, that’s not our priority.” I do not believe that is the way legislation should be developed. 

MR R.F. JOHNSON (Hillarys — Leader of the House) [7.13 pm]: I had not intended to enter the debate on 
the motion that the Criminal Code Amendment (No. 2) Bill be declared an urgent bill, but I have heard some of 
the comments from the manager of opposition business, and, indeed, from the shadow Attorney General, the 
member for Mindarie, and I felt that I should make some comments. The first comment I want to make is that the 
opposition is criticising us for bringing in a bill that we believe is an urgent bill. I want to explain. We have 
actually apologised, I believe, for the fact that this bill has come in so late in the year. We would have liked to 
have brought in this bill earlier. But, as the Attorney General has said, there have been seven drafts of this bill. 
We wanted to make sure that we got it right. We did not want to do a ham-fisted job and bring in a bill like the 
private members’ bill that was introduced by the opposition. Believe it or not—I hate to pay the member for 
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Mindarie a compliment—I think the member for Mindarie is more than competent to understand the bill and 
debate it in this chamber. He would certainly be able to do that in a court of law, which he has been used to. As I 
understand it, he is the opposition lead speaker on this bill. 

This is not unique. We are not orphans when it comes to bringing in a bill that we want declared an urgent bill. I 
will give members a classic example. I remember a bill that was brought in when the opposition was in 
government — 

Mr T.G. Stephens: And what did you say about that? 

Mr R.F. JOHNSON: I agreed to do it. I was the manager of opposition business at the time.  

Mr T.G. Stephens: What bill are you talking about? 

Mr R.F. JOHNSON: I think the member probably knows what bill I am talking about. I think that, to put it in a 
nutshell, it was to deal with the Nyungah camp, where there had been allegations of child abuse. It is a bill that 
Geoff Gallop brought in when he was Premier. We debated that bill without even having the bill in front of us. It 
was explained to me that that was an important bill. This is where the difference lies. I tried to cooperate when I 
was doing that job over there—genuinely.  

Mr P. Papalia: What happened in the upper house? 

Mr R.F. JOHNSON: I am telling members what happens in this house. I cannot dictate what happens in the 
upper house, and nor could members opposite when they were in government. 

Several members interjected. 

The ACTING SPEAKER: Order!  

Mr R.F. JOHNSON: The interjections are totally irrelevant to the point I am trying to make. What I am saying 
is that it has happened before—it has happened under the government of members opposite, and it has happened 
under worse circumstances. But, at the end of the day, I was convinced at that time by the then Premier, who had 
carriage of that particular legislation in relation to that Aboriginal camp, that because of the problems at that 
camp, the bill was urgent; and, quite frankly, I thought, yes, that should happen. We did the same thing at that 
time—well, I did not, but one or two of my colleagues did—as members opposite have done today and said it is 
not right; we should be given proper notice and all the rest of it. That is what happened at the time. But at the end 
of the day, as manager of opposition business, I agreed for the bill to come on without any obstruction at all, 
other than a few comments from the opposition, as the opposition is doing tonight. I put to the house that this is a 
similar situation. Some people would say it is not as serious as children being abused. I can understand that 
argument. 

Mr P. Papalia: What about when it goes to the upper house? 

Mr R.F. JOHNSON: The member for Warnbro should be quiet and listen for a change, and he might learn 
something! 

Mr W.J. Johnston: Not from you! 

Mr R.F. JOHNSON: We certainly learn nothing from you, sunshine! You do not even know how to run a 
campaign! You lost the election—you, you, you!  

The ACTING SPEAKER: Order!  

Point of Order 

Mr J.R. QUIGLEY: The Leader of the House cannot address the member as “sunshine”. All he can say is he 
looks like sunshine, he is so bright, and he can compare him with the warmth of sunshine—just as I am allowed 
to say that the member for Hillarys sounds like Lord Haw-Haw, but I am not allowed to call him Lord Haw-
Haw.  

The ACTING SPEAKER (Mrs L.M. Harvey): I take your rather elaborate point of order, member for 
Mindarie. Leader of the House, please refer to members by their electorate. 

Debate Resumed 

Mr R.F. JOHNSON: Madam Acting Speaker, I will be very happy to do so. But I would also like to point out 
that it is unparliamentary and against standing orders to make interjections, especially when they are stupid 
interjections. What I hear from the member for Cannington is like verbal diarrhoea; it really is. He cannot help 
himself. 

Mr W.J. Johnston interjected.  
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The ACTING SPEAKER: Order, member for Cannington! 

Mr R.F. JOHNSON: Madam Acting Speaker, he cannot help himself. I think you should name him and throw 
him out, because that would do the whole house a favour. 

Mr W.J. Johnston interjected.  

Mr R.F. JOHNSON: For goodness sake! Go and do something useful! 

The ACTING SPEAKER: Order! Member for Cannington, I call you to order. The Leader of the House. 

Mr R.F. JOHNSON: I will conclude my remarks, but I point out that this is not a unique situation. It happens 
from time to time. We believe that loss of life could occur because of people throwing rocks at not only a driver 
of a vehicle but also others involved, or pointing a laser beam at someone’s eyes. This legislation falls into the 
same category as the legislation dealing with serious problems that were occurring in a particular Aboriginal 
community.  

Mr P. Papalia: And you held it up in the upper house.  

Mr R.F. JOHNSON: For goodness sake! 

Mr P. Papalia: You had control of the upper house. You now have control of both houses of Parliament.  

Mr R.F. JOHNSON: I only work in this house. I can assure members that I have no control over what happens 
in the upper house.  

Ms R. Saffioti: Or this house!  

Mr R.F. JOHNSON: It is very difficult to control a rabble. I have given the reason that we have moved to 
declare this an urgent bill.  

MR J.C. KOBELKE (Balcatta) [7.21 pm]: This is an absolute travesty of the Parliament. The Attorney 
General has indicated that the Criminal Code Amendment Bill (No. 2) 2009 is a very complex bill that provides 
for a penalty of seven years’ imprisonment. It is so complex that it has taken weeks and weeks to draft. He gave 
the second reading of this bill this afternoon. We will not oppose this being declared an urgent bill. However, 
this motion shows how incompetent this government is. If errors get through in this legislation, the blame will be 
totally on this government’s head because it will not have given sufficient time for members to consider it. When 
we rushed legislation through this house when we were in government, we usually at least gave notice before it 
came into the house so that it could go to the opposition party room. This bill has not been to our party room; its 
second reading was given this afternoon. This government is totally incompetent.  

Question put and passed.  

Second Reading 

Debate resumed from an earlier stage of the sitting. 

The ACTING SPEAKER (Mrs L.M. Harvey): The question is that the bill be now read a second time.  

Mr R.F. Johnson: Wake up, member for Mindarie. 

MR J.R. QUIGLEY (Mindarie) [7.22 pm]: Hello, Mindarie; this is Berlin broadcasting.  

Mr R.F. Johnson: You really are a prize, but I will not say a prize what.  

Mr J.R. QUIGLEY: Thank you. 

Mr R.F. Johnson: All you need is a moustache and we could mistake you for somebody else, my friend.  

Mr J.R. QUIGLEY: Who would that be? 

Mr R.F. Johnson: You have a good imagination, my friend. It’s your time we are taking up. The member 
should use his imagination, which is obviously very bizarre.  

Mr J.R. QUIGLEY: I do not know whether being likened to Clark Gable is a compliment. However, I will not 
take a point of order; I will just get on with it. 

The Criminal Code Amendment Bill (No. 2) 2009 introduces an amendment to the Criminal Code to provide an 
offence punishable by seven years’ imprisonment upon indictment or three years upon summary conviction for 
throwing objects at or near vehicles that cause fear and harm. I have only encapsulated that in short form because 
when we pick the clauses of the bill apart there are some serious concerns with them.  
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I will refer to proposed section 74B, because we are dealing with only one proposed section here. Other 
proposed sections amend miscellaneous sections of the Criminal Code. Clause 4 of this bill inserts proposed 
section 74B. It is proposed subsection (2) to which I draw the house’s attention. Proposed subsection (1) 
states — 

In this section — 
drive a conveyance, includes to pilot an aircraft and to navigate a vessel.  

The government has sought to cast a very wide net, because proposed subsection (2) states — 

A person who, without lawful excuse — 

That is pertinent in relation to what follows — 

(a) causes an object or substance — 

We are moving away from rocks and hard objects to substances. The member for Collie-Preston said water. Of 
course, water is a substance, and the Attorney General nods in agreement. We are coming to a new concept of 
encountering water on the road while we are travelling. Proposed paragraph (a) goes on to state that this water or 
other object — 

to be directed at or near, — 

It does not have to hit the vehicle. It can be near it, but we do not know how near or how proximate to the 
vehicle, but I will come to that in the final proposed paragraph. Proposed paragraph (a) continues — 

or to be placed in or near the path of, — 

Once again, directed at the vehicle or placed in or near the path of the vehicle. To continue — 

a conveyance that a person is driving;  

Be it a plane, motorbike or car. Therefore, we have this new concept of it being more than rock throwing, but 
substance throwing at a vehicle or placed on the road. I will return later to proposed paragraph (b), which deals 
with portable lasers.  

We are dealing with a fairly simple concept— 

… causes an object or substance to be directed at or near, or to be placed in or near the path of, a 
conveyance … 

Then, as opposed to the private member’s bill that the opposition introduced into the chamber and reflected the 
legislation in at least two other states—Queensland and New South Wales—and was directed at imperilling the 
safety of a vehicle, this legislation does not talk about endangering the safety of a vehicle. It talks about doing 
one of two things: throwing the object or substance, or placing the object or substance, near a vehicle in 
circumstances that are likely to cause fear or alarm that may be caused without the vehicle actually being 
endangered. The bottom line conduct being struck at here is that which is likely to alarm a motorist or to cause 
fear or alarm in a motorist. This raises a lot of areas for consideration.  

One can see what the bill is seeking to strike at; that is, things that are thrown or capable of being thrown at or 
directed at a vehicle in motion might not on strict reading be classified as an object. I am thinking here of paint. 
Is paint poured from a bridge an object or a substance? I have not had the time to do the legal research on this 
word, given the lateness of the notice the opposition was given and the limited time to research this bill and think 
about the issues involved. However, a liquid is probably not an object; it is probably a substance. The Attorney 
General seems to be nodding in consent, but obviously he will address this in consideration in detail. Pouring red 
paint from the Warwick bridge into the path of an oncoming bus will certainly present to the driver of the bus a 
safety hazard. One can see what the drafter was trying to strike at, but there might be things other than rocks that 
could imperil the safe passage of a vehicle on our roads and should be banned just as equally as rocks.  

The way in which this definition is drafted could include a number of other things that are not of themselves 
normally regarded as hazardous—for example, water. Water was the first thing that came to my mind. For 
example, if one of two neighbours who are arguing drives across the verge lawn of the other neighbour and then 
onto the road and the neighbour whose lawn was driven over squirts the hose at the driver’s windshield, 
theoretically that is captured by this legislation. The government tells us to trust the police that such conduct 
would not be prosecuted under proposed section 74B of the Criminal Code, even as a summary offence, which 
has the reduced penalty of three years’ imprisonment or a fine of $36 000. That is commonsense. On the other 
hand, one would not have expected a 12-year-old Indigenous boy to be charged with receiving a stolen 70c 
Freddo Frog. Members cannot stand in this chamber and say that I am talking about an extreme example that 
will never come to pass. I had lunch in the parliamentary courtyard with Mr Steytler, QC, when he was the 
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Honourable Mr Justice Steytler, President of the Court of Appeals. He is now the Parliamentary Inspector of the 
Corruption and Crime Commission and Queen’s Counsel. I would like to think that he is also a happily and 
contented resident of the electorate of Mindarie. I certainly hope that he is well represented. 

Mr C.C. Porter: Do you take them all to lunch? 

Mr J.R. QUIGLEY: I try to. It depends how long our term in opposition goes for. I took the P&C of the Quinns 
Rocks Primary School to dinner tonight. 

Mr Steytler was here during the estimates hearings and we were talking about the development of law. I did not 
think that the Attorney General had bought him lunch and so I offered him a sandwich in the courtyard over 
which we were talking about the development of the law and he said, “Surely the test of the integrity of any law 
is how easy it is for someone to abuse that law.” A good law will be hard for a law enforcement officer to abuse, 
while a wide and laxly drawn law can almost invite abuse. Although this one does not invite abuse—we will get 
to it in the consideration in detail stage—is squirting a hose at a neighbour’s car during a dispute as the 
neighbour drives off captured by this legislation? We have got to go back to the first sentence of proposed 
section 74B(2) “without lawful excuse”. Is a person charged with squirting a car with a hose able to plead lawful 
excuse because he was not assaulting anyone and no other offence was being committed? It is not just a matter 
of squirting it at the neighbour, because proposed section 74B(2) also states “or to be placed in or near the path, 
of a conveyance that a person is driving”. This proposed section is a particular concern to me because since 
1994—I am touching wood at the moment—I am a surviving motorcyclist, and I hope that continues; I have 
always enjoyed large motorbikes. I still have the “cream dream” for those who are interested—the 1 200 cubic 
centimetre BMW. A particularly dangerous hazard that motorcyclists face, which certainly causes alarm and 
fear—it certainly has caused me alarm and fear—and for which I have acted for clients, including two 
policemen, is when people recklessly set their sprinklers to spray water onto the road. That normally occurs 
during summertime. The member for Collie-Preston is nodding because he is a motorcyclist as well. It is 
particularly dangerous to allow a sprinkler to spray water onto a road, especially for motorcyclists who enter a 
bend. I know that council regulations require the council’s reticulated sprinklers for its verges to be set so as to 
not spray water onto the road. A particularly hazardous area for this, one that has caught me out and requires me 
to be on my tippy-toes every time I travel the road, is on West Coast Highway just north of the Special Air 
Service Barracks and immediately south of Indian Ocean Drive where there is a long sweeping bend. The 
member for Nedlands is nodding; he would know. Unfortunately, the Town of Cambridge has not set its 
sprinklers properly, and around 10 o’clock every summer’s night, water is sprayed onto the outside lane—the 
lane that is closest to the median strip. That is a real hazard. I have acted for police officers who have fallen off a 
motorcycle when they have turned a corner. I have sued a developer because the sprinklers at a display home 
where not set correctly. An officer came around the corner on his Honda patrol cycle and hit the wet patch. 
There was no warning that the water would be on the road and he was unseated from his motorcycle and suffered 
very nasty injuries. I acted for another constable to whom that happened also. 

Is that caught by the legislation? Is a person who has not attended to his sprinkler system properly and who does 
not have a lawful excuse to pump bore water onto a road to be regarded as a person who, in the second half of 
the sentence of proposed section 74B(2)(a), causes a substance to be placed near the path of a conveyance that a 
person is driving? Can a person be prosecuted for that? It is not the intent, I suggest, of this chamber to capture 
such conduct and impose on a householder a penalty of three years’ imprisonment and a fine of $36 000. I will 
be interested to hear what the Attorney General has to say during the consideration in detail stage. Why could 
someone not be prosecuted for causing an injury similar to that which my client suffered when he went around 
the corner at a display home and the sprinklers had not been set in accordance with the requirement of the local 
shire? Is it in the public interest for that sort of conduct, without any criminal intent, to be captured by this 
legislation? That is something that I would have liked more time to research and delve into. However, we 
understand the exigency that the government is faced with regarding the parliamentary air about to run out and 
this legislation having not been attended to yet. 

I support the intent of the legislation where it seeks to strike at wilful conduct by people who commit antisocial 
offences. The conduct that was caught in Queensland and New South Wales—they were both the same—is 
“endangering the safety of a vehicle”. I will read out what the other states have. “Throws an object”; it does not 
include “substance”. I am in a bit of a quandary about throwing black or red paint at the window of a bus, but 
that is probably contained in something that could be described as an object. However, leaving that aside for the 
moment, the Queensland legislation refers to “places an object in or near to the path a vehicle, vessel or aircraft 
is using.” Therefore, it is very, very similar to the private member’s bill that was introduced by Labor. It is 
almost exactly the same. 

Mr C.C. Porter: Is that from Queensland, member? 
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Mr J.R. QUIGLEY: That is from Queensland. However, I have to say that the private member’s bill is a hybrid, 
because it struck only at safe use of a vehicle, whereas the New South Wales legislation went to “likely to 
endanger the life and safety of a person”. 

Mr C.C. Porter: Risk. 

Mr J.R. QUIGLEY: Yes. Our effort was a hybrid of both to cover both circumstances, prescribing a penalty of 
two years’ imprisonment for when the safe use of a vehicle is threatened and five years for the higher offence of 
endangering health or life. We do not quibble with the Attorney General’s two to three years’ imprisonment, but 
what I am concerned about, and will be very interested to hear from the Attorney General on during 
consideration in detail, is that most people in the community who would debate this as laypersons would say that 
throwing something at a bus, a car or a taxi is endangering the safety of that vehicle and perhaps the people 
within it. In this legislation, the test seems to be far broader; that is, “likely to cause fear or alarm”. As written 
with “likely”, I suppose I can anticipate that the Attorney General will say that that is an objective test: what is 
going to be a likely outcome as seen by the reasonable person in the back seat of the Clapham omnibus? That is 
an objective test rather than a subjective test. But inevitably for the fact finder, and especially for the jury, it 
imports an element of subjectivity, because the question for the fact finder is: rather than an objective outcome, 
is that likely to induce a mental state, a mental response, in the driver of the vehicle? This is where it becomes 
pretty iffy, because one of those mental responses that are being captured by the legislation is actually an 
emotional response: is it likely to induce fear in the bus driver, pilot or my neighbour driving across my verge? 

Therefore, my next criticism of the legislation would be of the phrase “circumstances that are likely”, whereas 
the other states have “likely to endanger the safe use of the vehicle, vessel or aircraft”. There is no quotum of 
emotional judgement in that or judging a person’s emotional reaction, but, rather, objectively determining 
whether the propulsion of the object or substance was likely, which is objective—the Attorney would agree that 
that would import an objective test—to endanger the safe use of a vehicle, and people can objectively determine 
what is the safe or unsafe use of a vehicle. But how do we determine whether it was likely to cause fear in a 
person? There are all sorts of different thresholds for fear. 

Mr M.P. Murray: In that case, what about if someone is jumping off a Fremantle traffic bridge when a boat is 
passing by underneath? That happens nearly every summer. Where would that fit in? 

Mr J.R. QUIGLEY: It would be a question to ask the Attorney, but my understanding of that is that if the 
person was jumping from the traffic bridge into or near the path of a vessel, and that was—we get to it again—
likely to induce fear in the skipper, then the person would be guilty. But that is the question for the fact finder. If 
it were likely to endanger the safe use of the vehicle or vessel, there is a more objective test: did the person 
jumping off the traffic bridge near the path of the vessel actually imperil the safe use of the vessel? I do not 
know whether that helps the member. However, in the bill before the chamber, it is a different test. It is not 
whether the vessel was actually endangered; it is whether the skipper felt fearful or was likely to feel fearful; or 
there is another emotional response in the bill; that is, fear, and if he was not actually scared, was he alarmed? 

We are dealing with some pretty iffy areas. I know that the Attorney likes consistency throughout the code and 
to keep it tightly consistent. I just do not know about “alarm”. I am alarmed that we are going to pass legislation 
under which a person will face up to seven years’ imprisonment upon conviction. I will give another instance of 
that. When I take my little dinghy on the Swan River to take the kids up towards the vineyards, there is a pipe—I 
think it is a water pipe—that crosses the Swan River at Guildford. Kids jump off there all the time, and people 
have to keep a close eye out. I have never actually been endangered, but I have been alarmed when I have looked 
up and seen one coming. Those kids have never endangered my vessel, but they could be convicted and 
sentenced to seven years’ imprisonment if it caused alarm. Therefore, when the judge charges the jury, he will 
say that it is an objective test. The jury has to go away and decide whether the reasonable person would be 
alarmed. That is inevitably a subjective test, because the only way that anyone in the community could decide 
whether someone else would be reasonably or unreasonably alarmed in a given set of circumstances would be to 
put himself or herself in that situation and say, “Would I be alarmed at someone jumping off the Fremantle 
traffic bridge?” It depends. I know the speed of my vessel and I know the length of my vessel. Alarmed for 
what? That is the next question that this raises, and I hope the Attorney addresses this. I changed from a sailboat 
to a powerboat because I could not find a crew. I do not know whether they thought I was a bit of a tough 
skipper, but I changed to a powerboat, mainly for the diving amenity of it. If someone jumped in front of my 
boat, my alarm might not be for me at all. My alarm might be that when this idiot comes to the surface, he could 
be shredded by the prop. So I could be alarmed and I could be concerned and hold some fear out for the person 
who actually committed the offence rather than for me, the passengers on my vessel or the vessel itself.  
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Despite the many weeks that have been taken to draw this section, I believe it is problematic. We are not here to 
frustrate the government. We have indicated that the legislation can be dealt with on an urgent basis, and we 
have put forward our criticisms. I hope that this speech has thrown up some of the problems that I would have 
liked more time to research and think about before we had this debate in the chamber tonight. What does “lawful 
excuse” mean when, in the context of this legislation, the Queensland and New South Wales legislation did not 
include “without lawful excuse”? A person might say, “There was no sign prohibiting me from jumping from the 
traffic bridge into the water. I was doing what generations of Australians have done on a hot summer’s day—
jumping off a bridge into the Swan River. Do I need any lawful excuse?” The provision in the private member’s 
bill was not predicated by those words; it just said that a person who throws something and endangers the safety 
of others is guilty. In this bill it is referred to as “without lawful excuse”. 

I would be interested to hear from the Attorney in consideration in detail, especially in relation to water on a road 
where a council may have a restriction about putting water on a road. If a householder has a sprinkler that does 
that, where does that leave him or her? 

On the whole question of fear and alarm, I am alarmed that we are passing legislation, the test of which is almost 
subjective because a fact finder will have to say, “Would that have caused me to be fearful or would that alarm 
me in those circumstances?” There is no other way around it. Although I have to apply the reasonable test, at the 
end of the day this legislation is prescribing an offence if a certain emotional threshold is reached by the victim 
rather than the certainty that is in the other states relating to throwing something or placing something that 
endangers, or is likely to endanger, the safe use of a vehicle. There we are standing on firm ground. I am sure 
members would know what I mean because we can objectively assess whether that action endangered the safe 
usage rather than whether it induced in the driver of the vehicle an emotional response of fear and alarm, which 
is captured by the legislation. 

Perhaps I could move on to subclause (b). It also raises some serious concerns. In the other states the conduct is 
prescribed as — 

… directs a beam of light from a laser at or near a vehicle that … endangers or is likely to endanger the 
safe use of the vehicle. 

We all know what that means. Anyone pointing a laser light at a plane or a car could hit a person in the eye and 
that is likely to endanger the safe use of that vehicle. Here a wider course of conduct is sought to be captured by 
“uses a portable device”—I do not know why it was necessary to put in “a portable device” as presumably all 
laser lights are portable—“to direct a visible laser”. I never knew lasers to be visible but that might just be me. I 
know that if a red spot is directed at me, I would put my hands up but I do not know that I would see the red light 
in between the policeman’s Taser gun, which has a laser pointer, and the red dot coming on my chest. As soon as 
I get the red dot, I would freeze. 

Mr J.M. Francis: A visible light is in the spectrum that the human eye can see. There are lasers that a human 
eye cannot see. 

Mr J.R. QUIGLEY: I do not know that that is the point that the Attorney wants to make; we will wait until we 
hear what he says. I take the member’s point that there are some lasers that we can see and some lasers we 
cannot see. If that is the case, lasers that we cannot see are not captured by this legislation because it is only 
talking about — 

Mr J.M. Francis: If you can’t see it — 

Mr J.R. QUIGLEY: If the laser hits one in the eye, it can cause one to go off the road. In other words, the laser 
light might not be visible in between the gun and one’s eye but once the laser hits one in the eye, it might do 
damage and cause a problem. I take the member’s comments on board but the difficulty is that neither he nor I 
have had sufficient time to research that point. That is the truth of it.  

Then we go to “or other narrow beam of visible light”. There is no definition proposed as to what a narrow beam 
of visible light is other than a laser. How narrow does the beam have to be? Some European cars now have 
squirty little lights that throw out a very narrow beam of light. If a person gets hit by one, it would just about 
blind that person. I do not know whether they are quartz halogen. 

Mr J.M. Francis: Xenon. 

Mr J.R. QUIGLEY: I thank the member. We have other narrow beams of light that are not laser lights. If one of 
these other narrow beams of visible light, being one of these xenon beams, hits one in the eye whilst driving a 
car, is that likely to induce a response of alarm? If one becomes alarmed after being hit with a xenon beam, one 
is caught by the legislation. What we hitherto regarded as the offence of failing to dip one’s high beam, 
punishable by a couple of demerit points and $100, suddenly one could be looking at seven years in the clink. I 
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do not know and the Attorney General has not informed the house yet whether the legislation that the judges will 
have before them will stipulate how narrow the beam of visible light needs to be before one has committed the 
offence. I know we could say that it has to be narrower than a headlight but some of the lights on these European 
cars look a bit blue and are not much bigger than half my fist. They have a piercing beam on them. I understand 
that some of those lights may be unlawful. I also understand that European cars that are certified for driving on 
our roads certainly come with those lights fitted. That person could say, “The vehicle was licensed, I had a 
lawful excuse for causing the other motorist alarm.” On the other hand, if a third party device has been 
retrofitted, I know that the police have put out an advice that those lights are illegal and should not be fitted. That 
is another area that this chamber should be concerned with.  

I know we do not have the numbers. We are not here to frustrate the government. The people of Western 
Australia have had their say and now the government will have its way and pass the legislation with this form of 
wording because it has never done anything else. I urge the government and the Attorney to revert to what is 
used in the other states and not have as the threshold for a criminal offence the state of emotional reaction by the 
driver inducing fear or alarm but the safe ground of being likely to endanger the safe use of the vehicle because 
that is what the community is concerned with.  

Finally, the Attorney seeks to introduce other clauses as a matter of consistency between punishments prescribed 
for offences to be captured by proposed section 75B and a similar offence under proposed sections 284 and 304, 
which relate to actions likely to endanger life, so that there is parity between the offences for head sentences. My 
only comment is that it keeps on going up. Whenever governments seek parity, it is for the higher figure and not 
the lesser. I have not heard people say that section 304 is inadequate because the maximum penalty is five years. 
No-one has made that complaint. I have not heard judges make that complaint. I did not hear the Attorney or any 
member of the government when in opposition say that we were soft on crime because the penalty in section 304 
was five years rather than seven years. Proposed section 74B will make the penalty of seven years tougher than 
the penalty of five years in the private member’s bill that the Labor opposition introduced. The other penalties 
will need to be cranked up to seven years. I am a bit disappointed because that gives the appearance of a law and 
order auction, and I think that is a regressive step in our community. I will strive to fight against a law and order 
auction because I do not understand what the phrase “law and order” means. I understand only what the rule of 
law is. I do understand that law and order is a political chant that can bring political dividends through votes. 
But, as a legal concept, I have no idea what it means. However, I do understand what the rule of law is as, 
obviously, does the editor of The West Australian, because whoever wrote the comment on the Freddo Frog case 
in the “Opinion” column this morning said that the application of the law should see the same result for a 
12-year-old white boy in Dalkeith as for a 12-year-old Indigenous boy in Northam, because everyone must be 
equal before the law. The law applies applicably to everyone. Another rule of the rule of law is that the police 
should not arbitrarily prosecute one person and not others. That was the whole problem with the prostitution 
laws: the green light was given to some and others were convicted. The rule of law requires the law to be evenly 
applied across the community.  

I am using this opportunity to once again decry the notion of “law and order” as meaning anything other than 
“vote for me”. I do not understand it at all. I think it is a regressive political catchcry. Although I understand that 
it is part of the political lexicon, I will rail against it at every opportunity and always speak in favour of the rule 
of law, toughly applied—nonetheless, it is the rule of law and all that that encompasses for those who have been 
trained in its application. When I read this bill, I see that the penalty increases from five to seven years because 
this government might be able to say, “We are tougher on crime.” But there is no rhyme or reason for it other 
than, “Ours is a bigger penalty than yours.” I will not quibble with the government on that. There is nothing in it 
because it is not a mandatory sentence.  

I regret that we do not have time to further research matters that I regard as problematic. No doubt the Attorney 
will seek to clarify some of those issues during consideration in detail. Thank you very much.  

MR W.J. JOHNSTON (Cannington) [8.04 pm]: I am sure your wise chairing of this debate will be of 
assistance to us all, Mr Acting Speaker (Mr P.B. Watson). It is always a great joy to follow the member for 
Mindarie because he continually demonstrates his capacity to analyse in great detail and with great rigour a piece 
of legislation at very short notice. It is a clear demonstration of the quality the Labor Party is so proud of in the 
member for Mindarie and why he adds such great weight to the front bench of the Labor Party. I am not able to 
make a contribution in the same way as he does, but I want to make a contribution on the aspect of rock throwing 
at motor vehicles because that is a very important issue for many people in the electorate I represent.  

I point out that on 8 August this year, Hon Ken Travers, MLC, the Labor Party spokesperson on transport, put 
out a press release regarding bus safety. Bus safety is an issue that clearly came to a head in the middle of the 
year with some very unreasonable and disgraceful attacks on bus drivers. In his statement on 8 August Hon Ken 
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Travers went through a number of issues about protecting transport drivers, both bus and taxi drivers. He pointed 
out that he had called for a parliamentary inquiry into the issue of planning for safety on public transport. 
Whether it is the legislation in the form of the bill presented by the Attorney General or the previous bill 
introduced by the shadow Attorney General, the member for Mindarie, that is passed by the Parliament-we 
assume, given the numbers, that it will be the government legislation—we hope that that is not the end of the 
issue of safety on buses. Whether a parliamentary inquiry will be established remains to be seen. However, there 
are many other aspects of safety on public transport that need to be looked at. This legislation is not the end of 
the matter on that safety. It is very important to consider that, for many of the constituents I represent in the 
eastern suburbs of Perth, public transport is the principal means of getting around. Having security on the buses 
is very important. I am not trying to be disrespectful to members of western suburb seats, but it is probably true 
that eastern suburbs constituents often—the member for Nollamara says “northern suburbs constituents” —  

Ms J.M. Freeman: We are in the eastern suburbs. 

Mr W.J. JOHNSTON: She is in the eastern suburbs now—very good. It is a very critical issue that is raised 
with me in my office on a regular basis. I think that is why the community was so pleased that the Labor Party 
proposed tougher laws for people who throw rocks at cars and buses. I think we must particularly emphasise the 
need for them on public transport. We have seen photos of the horrific injuries suffered by drivers due to stupid 
people inflicting inexcusable violent acts on drivers and the vehicles they are using. It is a disgrace and we need 
to make sure it is clear that these offences are serious and offenders will be punished. I see there has been a 
37 per cent increase in rock throwing and other incidents on Transperth vehicles over the past 12 months. I note 
also that that is since the new government took office, albeit I will not blame it for that. Crime rates go up and 
down regardless of who is in power. I do not draw any political conclusion from the fact that there has been a 
37 per cent increase in those types of crimes over the 12 months the government has been in power. I point out 
that it is easy to make these types of commentary about someone being soft on crime or being tough on crime 
based on things that have nothing to do with the behaviour of a government. I also note that on 9 November, in a 
joint statement between the Leader of the Opposition and Hon Ken Travers, Hon Ken Travers explains that 
under freedom of information requests these types of laws have been under consideration since January this year. 
Although the opposition has already explained that it is happy to have this legislation dealt with as an urgent bill, 
it is interesting that it has taken the government 10 months, to the last couple of days of the parliamentary 
session, to bring the laws in. Nevertheless, these are worthwhile issues to deal with. The Labor Party will not 
oppose the government’s legislation. I notice that in that media statement, Hon Ken Travers went on to explain 
that in June this year the Attorney General promised to bring in these laws and that he drafted them during the 
winter recess. We are very pleased that they have now, at the last minute, come into Parliament.  

It is interesting that we had World Cabbie Day last week. Cab drivers are another group of people that put their 
lives unnecessarily on the line to provide a service to the community. It is unacceptable that these criminal 
actions are affecting people who provide a service to the community.  

It is also important to note the work of the Transport Workers Union in representing drivers of public transport 
buses, private buses and trucks—all of whom provide services to the community. The Transport Workers Union 
of Western Australia, led by Jim McGiveron, assistant secretary Paul Aslan and its seven organisers, including 
Rick Burton, who is married to my electorate officer Carolyn Burton, provide a great service to its several 
thousand members. I think the TWU has about 8 000 members in Western Australia. The union represents 
owner-drivers as well as employed drivers. These people will benefit from the laws we are discussing tonight.  

It is pleasing to see that the Transport Workers Union has been at the forefront of campaigning for this type of 
legislation. After attacks on drivers in the middle of the year, it was the Transport Workers Union that led the 
campaign that the government responded to in bringing these laws in and upgrading safety measures for drivers 
of buses and other vehicles. The Transport Workers Union does a sterling job in representing its members in 
matters such as wages, unfair dismissal and workers’ compensation. It is interesting to note that it is a union that 
represents not just employees, but also owner-drivers. It continually raises issues that are directly related to the 
matters in this bill. I am glad to see the government responding to that campaign by introducing these types of 
laws.  

The member for Mindarie commented, at the end of his comments to the chamber this evening, on the question 
of what is law and order. I am pleased that the Premier has come into the chamber for part of this debate. I make 
the point that the Premier has sat in his chair and chanted at the Labor Party that we are soft on crime and 
somehow or other we are supposed to be the party that — 

Mr C.J. Barnett: You are!  
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Mr W.J. JOHNSTON: He interjects that we are; that we are the party that supports criminals, apparently. This 
is the sort of degrading debate that occurs on the issue of law and order. Last week we saw that — 

Mr J.R. Quigley: As the vice-chancellor said—a race for the bottom!  

Mr W.J. JOHNSTON: It is a race for the bottom. 

Mr C.J. Barnett: You won!  

Mr W.J. JOHNSTON: It is interesting that this accusation against the Labor Party is not based on the issues 
when we see it from the perspective of the community. The Labor Party is interested in ordinary people; it is 
interested in working people—like the people who live in the electorate of Cannington. They are the people who 
are most severely affected by crime. It is natural that we are the ones who are most interested in not just a 
headline but an actual solution to reduce the crime rate. That is why we had policies to crack down on a range of 
crimes when we were in power, and we had policies that led to a reduction in rates of crime in this state. Of 
course, there is always more to be done.  

Last week we had some contributions to the debate. The member for Southern River tried to explain, perhaps 
clumsily, what his mother told him about what occurred during the rise of Nazi Germany. The member for 
Southern River and I have had an exchange of emails. I accept the apology that he has given to me arising from 
those comments he made. I am not standing here to make any disparaging or disrespectful remarks to the 
member for Southern River. I accept the apology that he has given to me. What I do say, though, is that it is very 
important to focus on the proper lessons of history.  

Last week during that debate, the member for Cockburn was making comments about South Africa’s apartheid 
era. A number of MPs interjected—it was not recorded by Hansard—and said words to the effect that the crime 
rates in post-apartheid South Africa have somehow gone up. Apparently—I do not know exactly because those 
members will have to speak for themselves—they gave the appearance of saying that apartheid South Africa had 
lower crime rates than post-apartheid South Africa. There is a very important point to be drawn from that—that 
is, apartheid itself was a crime. There could not be lower crime rates after apartheid was removed than prior to it 
because every day that apartheid took place in South Africa was a crime. It was a crime against every person in 
that country. It was not just people like Steve Biko, who was beaten to death by the South African police force; it 
was every South African who suffered because of the crime of apartheid. Just as the Brownshirts or SAs in Nazi 
Germany in the 1930s and 1940s were the vehicle for oppression, the vehicle of violence and the vehicle of 
crime, a community can of course be oppressed so that symptoms are not evident. But that does not mean crime 
does not occur. No-one can stand in this place, or any other place, and say that there was not a high level of 
crime in South Africa, in Stalin’s Russia, in Mao Zedong’s Communist China or in the Nazi period of Germany 
because the very regimes themselves were applying crimes every day to every single citizen.  

The member for Southern River is entitled to his opinion, but, quite clearly, as the member for Warnbro said to 
me in an aside last week, the Anzacs did not fight for security. Security is the inevitable result of democracy. The 
Anzacs fought for freedom. I am proud to be part of that tradition. The Premier is entitled to interject—and I am 
sure he will—to say, “You’re soft on crime” because I suppose that is what the focus groups tell him to say. The 
Liberal Party conducts its focus groups and asks, “What do you feel about these words?” The focus group 
replies, “This is how we feel about these words.” The Premier comes along here and repeats the words that he is 
told to say, not because they have any meaning but because they are effective in focus groups. We understand 
that. He is entitled to do that. It is not a fair way to present the debate.  

Several members interjected. 

The ACTING SPEAKER (Mr P.B. Watson): Treasurer, it was an interesting debate until you came in. You 
have interjected twice. I hope you are going to keep your voice down a little bit.  

Mr C.J. Barnett: We heard what the member for Cannington said on the radio; he was outraged —  

Mr W.J. JOHNSTON: Bloody oath I was outraged! Bloody oath! 

Withdrawal of Remark 

Mr I.M. BRITZA: Mr Acting Speaker — 

Mr J.M. Francis: Were you outraged when your members put a Nazi salute across the floor of this house?  

Mr W.J. JOHNSTON: Nobody did that. 

Mr J.M. Francis: Were you outraged at that? 

Mr W.J. JOHNSTON: Nobody did that. 
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Mr J.M. Francis: Are you saying I am wrong? 

Mr W.J. JOHNSTON: That is right. I am saying you are mistaken. 

The ACTING SPEAKER: Members, there is a point of order and I am on my feet!   

Mr I.M. BRITZA: The member clearly swore, and it is not honourable to use that kind of language in the house 
and the member should retract.  

The ACTING SPEAKER: I think the member should withdraw.  

Mr W.J. JOHNSTON: I am happy to withdraw the word “bloody”.  

The ACTING SPEAKER: No. I want you to withdraw, and no preamble, please. 

Mr W.J. JOHNSTON: Certainly. 

Debate Resumed 

Mr C.J. Barnett: Member for Cannington, I am not offended by your comment. Were you offended last week 
when your colleagues in the Labor Party did a Nazi salute in this chamber? 

Mr W.J. JOHNSTON: That did not occur. Who did that? It did not occur. It is not true. It is a fabrication. 

The ACTING SPEAKER: Members, can we get back to the debate.  

Mr W.J. JOHNSTON: I will make it clear: it is unacceptable that members opposite said in this chamber that 
crime in South Africa was lower when apartheid was in place. Those MPs know who they are. I am not trying to 
verbal them. They know who said it. They were wrong. It is not true. It is a misunderstanding of history in the 
same way —  

Mr F.A. Alban: Who cares, member, what happened in South Africa!  

Mr W.J. JOHNSTON: With respect, member for Swan Hills, I care. I care what happened in South Africa. I 
care what happens in Australia. I care what happens in many parts of the world. I am very happy that the 
member has interjected in that way. I am making a very important point.  

The ACTING SPEAKER: I am sure the member will get back to the bill.  

Mr W.J. JOHNSTON: It is easy to throw these sorts of lines around and say that the Labor Party is soft on 
crime. That is not an accurate representation of the facts. That is a political story. That is the sort of thing that 
does not contribute to the debate in Western Australia. Western Australia was in the news around the world this 
week because of the kid up in Northam. WA was on the front page of the CNN and BBC websites, and not in a 
positive way. We need to be careful. Members should be aware that on 96FM, 73 per cent of callers supported 
the jailing of a 12-year-old boy for receiving a stolen Freddo Frog! Is that a positive way for us to frame the 
debate? I do not think it is.  

Mr C.C. Porter: What are you listening to them for? 

Mr W.J. JOHNSTON: I am like most people in Western Australia, I listen to FM radio. I am sorry if the 
Attorney General is not part of the majority, but I do listen to FM radio. I make the point that it is important that 
people should not use these types of debates as an opportunity for political name-calling, because it does not 
contribute to the debate. These are serious issues. There is no question that the issue of rock throwing impacts 
more on people in Cannington than in any other electorate in Western Australia. It is not right for people to come 
into this place and make these assertions that somehow or other the Labor Party is soft on crime, because it is not 
true. I am aware that Mr Acting Speaker (Mr P.B. Watson) understands the point I am making.  

MS J.M. FREEMAN (Nollamara) [8.22 pm]: I briefly want to —  

Mr T.R. Buswell interjected. 

The ACTING SPEAKER: The Treasurer might think that this is a fun place, but the member is on her feet and 
wants to speak on this bill.  

Ms J.M. FREEMAN: I am trying to think who is presenting the morning program on RTR radio. It will come to 
me. 

I am also concerned about the short notice in bringing on the Criminal Code Amendment Bill (No. 2) 2009 for 
debate, but I support it. I do so based on the experience of a friend of mine some years ago when we were much 
younger and with fewer grey hairs. She was driving home quite late at night and had an experience of a rock 
thrown into her windscreen. I know how terribly that affected her. Thankfully she was not injured.  



Extract from Hansard 
[ASSEMBLY - Wednesday, 18 November 2009] 

 p9322b-9341a 
Mr Christian Porter; Mr Mark McGowan; Mr John Quigley; Mr Rob Johnson; Acting Speaker; Mr John 

Kobelke; Mr Bill Johnston; Mr Ian Britza; Ms Janine Freeman 

 [13] 

I am not so aware of this being an issue in the electorate of Nollamara. Perhaps it is because we do not have 
many bridges. Hopefully, once my electorate gets the overpass at Alexander Drive and Reid Highway we will 
not have rock throwing episodes from there, but we will have a bridge. Let us hope it will be in this term of 
government. Certainly, the last Labor government and the federal Labor government committed to it.  

Mr C.J. Barnett: Committed to it, but did not do it! There is a big difference.  

Ms J.M. FREEMAN: Hopefully, it will get done under the Premier’s watch.  

Mr C.J. Barnett: I hope so.  

Ms J.M. FREEMAN: That will be great for my constituents, which is what we are here for.  

I endorse the comments of the member for Cannington, in particular about public transport and buses. Bus 
security and those sorts of issues are major issues in the electorate of Nollamara, in particular at the Mirrabooka 
bus station, which is the largest bus transit station in the north, if not in the whole of the metropolitan area. A 
large number of buses go through there and it has a number of security issues. The redevelopment of that site 
will assist to reduce those issues.  

I endorse the member for Cannington’s call for a parliamentary inquiry into safety on public transport. If I heard 
the member correctly, he raised that because of Hon Ken Travers’ comments on this issue. On the basis of those 
two issues, I endorse the bill.  

I also want to recognise the Transport Workers Union, in particular Kevin Starr, who worked so tirelessly to 
ensure the security and safety of bus drivers after the incident in which the bus driver unfortunately lost an eye, 
so that security of bus drivers was as paramount as security for people travelling on trains. It is difficult, when 
one is not in an area that has a train line and one is reliant on bus transport, to recognise the seriousness of safety 
both for the passengers and for the drivers. The public service provided by those people who work in those areas 
needs to be recognised and their safety needs to be guarded. That goes beyond just penalising offenders; it also 
goes to having much more regular public transportation in the areas that I am lucky enough to represent so that 
there is a quantum of people using that transport because it is easy, affordable and accessible. I endorse the bill.  

MR C.C. PORTER (Bateman — Attorney General) [8.26 pm]: I thank the member for Mindarie for his very 
thoughtful and intelligent contribution to the second reading debate, and in this second reading response I will 
seek to address some of the matters he raised. I also thank the member for Nollamara for her contribution, which 
was also very thoughtful. I also acknowledge that the member for Cannington spoke on the bill.  

There was some criticism of the government for the lateness with which this bill was presented. Yes, it has been 
presented somewhat late in this year. It is interesting though, when we think about the “urgency” of the bill, that 
one comment by the member for Cannington was to the effect that this was a problem that had been highlighted 
during the course of this year—boldly highlighted in a press release from an opposition member in the other 
place. I will read an extract from Hansard; in fact, it is a comment by the member for Midland, who said — 

One of the major security challenges that has arisen over the past decade is dealing with individuals 
who throw rocks at buses and other vehicles. 

Can members guess what year that was? It was 2001. It is an issue that has been around for some time. It has 
been acknowledged to be an issue, but the previous government, with respect, did not move to amend the law 
despite there being agreement, and it seems that agreement was achieved some time ago that this was an area in 
which law reform was necessary. Why is that?  

This goes to the issues raised by the member for Mindarie. The reason for that is the way in which we can go 
about criminalising this behaviour, which is best summarised by four possible options. We can make it an 
offence whereby someone intends to cause damage or harm, and they do something that is, objectively speaking, 
likely to cause damage or harm. That is the first way. Secondly, we can create an offence whereby someone does 
something that is likely to cause damage or harm, but with no intent. Thirdly, we can create an offence whereby 
we criminalise the behaviour based on the fact that any risk accompanies the behaviour. Fourthly, we can do 
what has been done in this bill, which is create an offence whereby what we are doing is based on an objective 
test of someone’s response to the action—in this case, alarm or fear. We are debating this legislation now 
because as it presently stands in our Criminal Code we have an offence of that second type; that is, an offence 
that says if a person commits an act or an omission in circumstances in which it is likely to cause damage or 
harm, that is a criminal offence. That comes under section 304 of our code. To give a flavour of how that offence 
works, section 304 states — 

Acts or omissions causing bodily harm or danger 
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(1) If a person omits to do any act that it is the person’s duty to do, or unlawfully does any act, as 
a result of which — 

(a) bodily harm is caused to any person; or 

(b) the life, health or safety of any person is or is likely to be endangered,  

the person is guilty of a crime and is liable to imprisonment for 5 years.  

Leaving aside the scenario in which bodily harm is actually caused, section 304 criminalises behaviour, an act or 
omission that is, objectively speaking, likely to endanger the life, health or safety of any person.  

Mr J.R. Quigley: Only if you can demonstrate, firstly, that is an unlawful act.  

Mr C.C. PORTER: The member is quite correct. I will come to that in a moment. The member raised the point 
quite properly—that is, that it is not authorised, justified or excused at law. The member would agree with that as 
a matter of principle. Yes, a safeguard is built into that provision.  

I will go to the issue of likely to endanger life, health or safety. We are debating this bill because there is an 
acknowledgement that that provision is not adequate to cover the range of behaviour that we see in terms of 
projectiles being thrown at vehicles. The reason simply put is: it is conceivable that a prosecution would struggle 
to convince 12 people on a jury to unanimity and beyond reasonable doubt that an act that we might, as a matter 
of common sense, see as inherently dangerous or risky or which causes alarm or fear in a driver was an act that 
was likely to endanger life, health or safety. It is not inconceivable to say, for instance, an object such as a small 
rubber ball, which one gets from the 20c machine at the deli, could be thrown at a vehicle and that a jury would 
have great difficulty, beyond reasonable doubt to unanimity, agreeing that the throwing of that “harmless object” 
at a vehicle was such that it was, objectively speaking, likely to endanger life, health or safety. They may reach 
that standard or they may not. We are debating this bill because of some shared view, however inelegantly put in 
a press release by Hon Ken Travers, that section 304 of the code is inadequate and does not quite cover all of the 
criminality. Also, instances might arise in which we could charge someone with behaviour that we, as a matter of 
commonsense, think should be criminalised but which would be very difficult to convince a jury beyond 
reasonable doubt that it was behaviour that was likely to endanger life, health or safety.  

Mr J.R. Quigley: If it was likely to endanger the safe use of the vehicle, it still would not be captured under 
section 304? Therefore, there has to be something more than section 304.  

Mr C.C. PORTER: That is exactly what I am saying. We are here because of the inadequacy of section 304. I 
would argue that the formulation that the member for Mindarie used in his private member’s bill, borrowing as it 
does from Queensland —  

Mr J.R. Quigley: And New South Wales.  

Mr C.C. PORTER: New South Wales to an extent, but I will get on to that in a moment. The Queensland 
provision is slightly better that section 304 but in some way it replicates the same problem. I will come to that in 
a moment.  

First, I will go to the New South Wales provisions. It has gone down the path of basically saying “any risk”. 
Therefore, the offence in New South Wales is under section 49A, which states — 

Rocks and other objects at vehicles and vessels  

(1) A person is guilty of an offence if:  

(a) the person intentionally throws an object at, or drops an object on or towards, a 
vehicle or vessel that is on any road, or navigable waters, and  

(b)  there is a person in the vehicle or vessel, and  

(c) the conduct risks the safety of any person.  

That would be a standard at law, which is a lower standard than is likely to endanger life or safety, but rather 
simply causes risk. The opposition’s private member’s bill seeks to cure the section 304 problem by putting in 
offences under what would have been new section 304A. Proposed new subsection (2) of that new section would 
have included offences as follows — 

A person who —  

(a) throws an object at a vehicle, vessel or aircraft that is in the course of travelling; or  
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(b) places an object in or near to the path a vehicle, vessel or aircraft is using or may use 
in the course of travelling; or  

(c) directs a beam of light from a laser at or near a vehicle, vessel or aircraft that is in the 
course of travelling,  

in a way that endangers or is likely to endanger the safe use of the vehicle, vessel or aircraft —  

Interestingly, there is another offence that would carry a maximum of two years’ imprisonment. The member for 
Mindarie’s private member’s bill would include another offence which would be new subsection (3), which 
states — 

A person who engages in the actions described in subsection (2)(a), (2)(b) or (2)(c) and as a result 
endangers or is likely to endanger the life, health or safety of any person is guilty of a crime and is 
liable to imprisonment for a maximum of 5 years.  

For all intents and purposes, that is a replication of section 304 of the Criminal Code.  

Mr J.R. Quigley: Perhaps not. It is not predicated by an unlawful act. You could not put something in the 
channel of the river, which is not an unlawful act, but nonetheless could endanger. 

Mr C.C. PORTER: Indeed. Therefore, that makes it something of a risky offence. In any event, that might have 
come to pass in this private member’s bill because the situation in Queensland is that—this is based largely on 
some parts of the New South Wales legislation—the offence that existed was outlined in section 467, which 
states — 

Endangering the safe use of vehicles and related transport infrastructure  

(1) A person who, with intent to prejudice the safe use of a vehicle or related transport 
infrastructure or to injure property in a vehicle or related transport infrastructure, does anything 
that endangers, or is likely to endanger, the safe use of the vehicle or related transport 
infrastructure commits a crime. 

Maximum penalty—life imprisonment.  

The reason that Queensland brought in a provision similar to the provision in the member for Mindarie’s private 
member’s bill is that it had a provision that existed at one end of the extreme that was likely with intent. It 
brought in a provision that, I would argue, looks much like section 304 of our Criminal Code. I would argue that 
although this is some improvement on section 304, it still does not cover the mischief and legal problem that we 
are trying to deal with; that is, that some acts as a matter of commonsense we would say are inherently 
dangerous, but nevertheless might not, objectively speaking, be said to be of such a quality that they would 
endanger life and safety. That brings us to the formulation that we have — 

Mr J.R. Quigley: Or the safe use of a vehicle. If it is inherently dangerous, we have to cover the safe use of a 
vehicle. It is inherently dangerous; it comes down to safe use.  

Mr C.C. PORTER: Not necessarily. I will take the example I gave of a rubber ball being dropped from an 
overpass onto a car. Would that be an act that endangers or is likely to endanger the safe use of the vehicle, 
vessel or aircraft? I would argue that in front of a jury we would suffer the problems that we would with section 
304: it might by risky and we might think it is stupid, and we might see that there are certain potential 
consequences—remote in some instances—but it would be very difficult to convince 12 people to the degree of 
unanimity of beyond reasonable doubt that dropping a harmless object on a car would be activity that endangers, 
or is likely to endanger, the safe use of the vehicle.  

Mr J.R. Quigley: Wouldn’t that be just as applicable to trying to convince a jury that a harmless object 
dropped—a light rubber ball—is likely to produce fear and alarm?  

Mr C.C. PORTER: This is exactly the point. We have considered the matters the member raised, and after 
many, many drafts we determined to go to the course of characterising the criminality in the response, or 
potential response, of the driver. That is because that although it might be argued by a defence counsel that the 
dropping of a rubber ball onto a car is not, objectively speaking, likely to endanger the safe use of the vehicle, it 
would be somewhat simpler to argue that that is something that, objectively speaking, could cause alarm or fear 
in the driver. The reason is that clearly the mischief we are trying to cover is that some people might react in a 
fashion that others might view as a slight overreaction. Person A might swerve more violently than person B. 
Nevertheless, an obstruction to a vehicle of that nature—a rubber ball or whatever it might be—becomes 
inherently dangerous. That is why we have gone down this path.  

Mr J.R. Quigley: You’re not saying it is inherently dangerous; you’re saying that it is likely to induce fear or 
alarm. 
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Mr C.C. PORTER: I will use the colloquial language of “inherently dangerous” to bring our colleagues along 
so that they see the mischief that we are trying to cure. The legal test to try to capture that inherent danger would 
be the test of whether it was likely to cause fear or alarm in the driver. 

Mr J.R. Quigley: If the driver is cross-examined and says, “I wasn’t fearful,” that is not an absolute defence is 
it, because it is whether it is “likely to cause fear”? 

Mr C.C. PORTER: The measure would be whether the act was, objectively speaking, likely to cause fear and 
alarm. The member would of course concede that if the driver got in the witness box and said that he had not 
been caused fear and alarm, that would be powerful evidence indeed that it was not an act of an objective nature, 
unless the person was Rambo or the Terminator or someone who we knew had a particularly high threshold for 
fear and alarm. 

Mr J.R. Quigley: Or who was, unfortunately like too many drivers, on amphetamines and was just not worried 
about those sorts of things. 

Mr C.C. PORTER: It is always interesting to hear the member treatise on the criminal law. It is the evergreen 
truth that each case turns on its own facts. The member is quite right to raise extreme examples because they are 
the good and proper tests of the law. I will address some of those now, and no doubt they will be addressed 
further in consideration in detail. The point the member raises is that the legislation we have produced talks 
about object and substance. The member for Mindarie’s private member’s bill talks merely about object. The 
member for Mindarie said that logically speaking he might consider an object to be something that is contained. 
That is a relatively fair assessment, although they are not legal terms. 

Mr J.R. Quigley: I have not had the time to look at it. 

Mr C.C. PORTER: I believe that the member knows they are not legal terms, because of his experience of law. 
I suspect that the member is correct and that a jury, as a matter of commonsense, would say that a substance 
might be paint or water in certain circumstances, whereas water contained in a balloon that was dropped from an 
overpass would be an object. That is correct. It is important to extend the definition to “substance” as well as 
“objects” because, as the member pointed out, it may be that pouring red paint over the windscreen of a bus 
travelling on a freeway would be an action that, we would argue, was likely to cause fear and alarm in a driver 
and, by virtue, is a risky or a dangerous type of behaviour that might not necessarily be covered by the concept 
of an object. It may be considered an object if the law were tested, but to be sure we have inserted the word 
“substance”. I will come back to the idea of substance because the member raised the issue of sprinklers being 
turned on. There are certain ways in which that behaviour would be protected in most circumstances, but 
conceivably not all. 

I will now raise the issue of the objective nature of the test of alarm and fear. The member for Mindarie is right, 
to an extent, that a jury might consider some element of subjectivity in that test, although at law it is an objective 
test; that is, whether a reasonable person in these circumstances has experienced alarm and fear. 

Mr J.R. Quigley: With the judge telling the jury, “Apply your own commonsense experience in life to interpret 
the evidence,” which imports the subjectivity. 

Mr C.C. PORTER: That is absolutely correct. The member would argue that that is a problematic way to 
approach the mischief that we are trying to solve. I must say that I disagree. As I intimated in the debate on the 
urgency motion, although the member called it a new way of reaching criminal responsibility, it exists already in 
the Criminal Code. We might be reviving it in a different context but it exists in the Criminal Code under section 
68, which is “Being armed in a way that may cause fear”. 

Mr J.R. Quigley interjected. 

Mr C.C. PORTER: That is right. Section 68(1) states — 

A person who is or pretends to be armed with any dangerous or offensive weapon or instrument in 
circumstances that are likely to cause fear to any person is guilty of a crime and is liable to 
imprisonment for 7 years. 

Summary conviction penalty: imprisonment for 3 years and a fine of $36 000. 

That is the same penalty that we have instituted for this offence. Section 68 continues — 

(2) It is a defence to a charge under subsection (1) to prove that the accused person had lawful 
authority to be so armed in such circumstances. 
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(3) A court that convicts a person of an offence under subsection (1) may make an order for the 
forfeiture to the Crown, or the destruction or disposal, of the thing in respect of which the 
offence was committed. 

A provision in the Criminal Code criminalises an action by the response of the recipient of the action—in this 
case being armed in public. It is very interesting that that type of offence goes all the way back to a 1328 statute. 
It is traceable directly to the statute of Northampton, which states that persons should not — 

… ride armed by night nor by day, in fairs, markets, nor in the presence of the justices or other 
ministers, nor in no part elsewhere, upon pain to forfeit their armour to the King, and their bodies to 
prison at the King’s pleasure. 

That is something that the Minister for Police would have very much liked, I am sure! 

It is an old concept that is being used in a slightly different way to cure a problem that we see is developing in 
the criminal law. 

I refer now to lawfulness, whether authorised, justified or excused at law. The member mentioned headlights. I 
will deal with that example first. All these matters would need to be tested. The member would know that it is 
always a difficult matter to draft legislation to capture the mischief that we want to capture and to exclude the 
reasonable and appropriate behaviour that we do not want to capture. We argue that the member’s bill is too 
restrictive and does not necessarily capture all the mischief or cure the problems that we have identified in the 
criminal law. This legislation strikes the appropriate balance. Let us use the example of a person with 
particularly sharp headlights. As the member noted, the device must be portable. There would need to be a very 
strong argument to suggest that a headlight is not a portable device, whereas “portable” might be something that 
is more portable than a “car”; that is, something that can be held in the hand, such as a flashlight, a laser or a 
laser pointer or something of that nature. 

Mr J.R. Quigley: It is arguable either way. 

Mr C.C. PORTER: It is. That would allow the commonsense of the jury to prevail. I note that the member 
raises his eyebrows every time I use the word “commonsense”. All these matters would have to be determined 
by a police prosecutor or a deputy prosecutor, considering what a jury would consider eventually in determining 
whether there was a reasonable prospect of a conviction of the charge. Was it portable? That is a matter for 
debate. It is very difficult to envisage a circumstance that it could be argued that the beam of a headlight is 
narrow enough to be considered to be a narrow beam of light. 

Mr J.R. Quigley: I wasn’t talking about a headlight; I was talking about the tiny lights. They fit into the 
bumpers. They are not even as big as my fist. 

Mr C.C. PORTER: Let us assume for a moment that an eventual — 

Mr J.R. Quigley: I think that fog lamps are illegal. 

Mr T.K. Waldron: It is an offence to drive with them on. 

Mr C.C. PORTER: They are not illegal; that is correct. It is an offence to drive with them on, unless there is a 
fog, funnily enough. 

Of course, the final protection in those circumstances is whether the narrow beam of light was on lawfully and if 
it was considered to be portable and that it was a narrow enough beam of light to meet the terms of the 
definition — 

Mr J.R. Quigley: There is no definition for a narrow beam of light. 

Mr C.C. PORTER: No. We were hardly likely to describe a narrow beam of light as being three millimetres or 
three centimetres in diameter — 

Mr J.R. Quigley: You could do it by degrees. 

Mr C.C. PORTER: That cannot be done. If the member had read A Brief History of Time, he would know that 
light travels in a light cone. Light moves from a point—even a laser—and spreads out over its path. That is why 
we are building the Square Kilometre Array. We should be able to see back to the beginning of the world 
because we are at the end of the light cone. However, that is a story for another time. 

Mr J.R. Quigley: I might find my hair back at the beginning of the world—I am interested! 

Mr C.C. PORTER: It would, as the member would appreciate — 

Mr M. McGowan: It doesn’t go that far back! 
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Mr C.C. PORTER: The member would appreciate that it is almost impossible to define the width of a beam of 
light. We would imagine that commonsense would prevail in those circumstances. The example the member 
raised about water is interesting. It is not inconceivable that it could fall within the ambit of the legislation in 
some circumstances. Proposed section 74B(2) states — 

A person who, without lawful excuse — 

(a) causes an object or substance to be directed at or near, or to be placed in or near the 
path of, a conveyance that a person is driving; or 

… 

in circumstances that are likely to cause fear or alarm … 

Is water a substance? Arguably it is. I imagine that it would be considered to be so. Is a person who is watering 
their garden doing so with lawful excuse? Generally speaking, yes, unless the person is acting contrary to the 
Minister for Water’s watering bans during winter. Is it likely to be argued beyond reasonable doubt, to the 
satisfaction of 12 people, or to the satisfaction of a magistrate if it is dealt with summarily, that the water on the 
road is likely, objectively speaking, to cause fear or alarm? That is not inconceivable, but I think that it would be 
very unlikely. Nevertheless, it is a quite proper example to raise, because it is the sort of thing that would test the 
edge of the law. Of course, it would depend upon the particular and peculiar circumstances of each individual 
case. It is certainly not the primary mischief that we are designing to cure. But, then again, if we define 
substance, or redefine it, to say “any substance excluding water”, then an idiot who tips a large bucket of water 
from an overpass onto an oncoming bus would not be caught by the legislation. So it is always difficult to try to 
find those exact dividing lines. 

I think I have summarised at least some of the reasons why there is difficulty with the law, why the legislation 
has been presented, and some of the issues that we went through in drafting. No doubt the member for Mindarie 
may raise more examples and issues in consideration in detail. 

Mr J.R. Quigley: Just on that, Attorney, if I may interrupt, I am minded not to go into consideration in detail, 
because you have addressed all the points that I have raised. I do not intend to hold up this chamber by moving 
amendments that you have signalled are going to be defeated anyway because you have given the government’s 
position. It would seem to hold up the chamber unnecessarily. Apart from the hosepipe, I think you have covered 
all the points that I have raised, and I will address them further in the third reading debate. I just do not see it as 
productive to go into consideration in detail just to reargue the points that you have dealt with in detail in your 
reply. 

Mr C.C. PORTER: Member for Mindarie, that is one interjection that I am very pleased to take. I have noted 
what the member said in that interjection. I will now conclude my second reading response, sit down, and then 
stand and move that the bill be read a third time. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading.  

Third Reading 

MR C.C. PORTER (Bateman — Attorney General) [8.52 pm]: I move — 

That the bill be now read a third time. 

I thank members for their contributions, particularly the member for Mindarie, who raised a number of issues, 
some of which were raised during the drafting stages of the bill. However, as is always the case with these 
matters, I must confess that the water example was not raised, and it is a very interesting example. We had any 
manner of examples raised, including the example of a person who might pretend to throw an object but not 
actually have an object in his hand. We considered that that might end up in our criminalising the act of waving, 
which is not something that we would be terribly keen to do. 

Mr J.R. Quigley: I’m surprised that the Liberal Party wouldn’t do that. Perhaps it was in deference to Her 
Majesty, because she could have been done for waving to her subjects. 

Mr C.C. PORTER: There are always cautious aspects with the legislative process. I thank members for their 
contributions and look forward to a further contribution from the member for Mindarie. 

MR J.R. QUIGLEY (Mindarie) [8.53 pm]: The reason that I said there is no need to go into consideration in 
detail is that the Attorney has addressed those matters that I raised in my second reading contribution and has 
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given the government’s position on those matters. However, we in the opposition are still not satisfied. But it is 
not a question then of moving amendments that will inevitably be defeated, and moving them for the sake of 
holding up this chamber to defeat them. 

I will just go through and express my concerns again. I should preface my remarks by saying this: the rush with 
which this legislation has come on has put undue pressure upon the opposition in trying to effectively contribute 
to this debate. Therefore, I hope that the chamber is a little patient with me as I revisit some of those areas that 
the Attorney has addressed. 

The Attorney raised four possibilities of how to criminalise the conduct, and said at the end that we can do it by 
criminalising an unlawful act done with intent that is likely to endanger safety or an act that is done without 
intent that is likely to endanger safety, or, as we have done, by seeking to criminalise actions that induce in the 
person in charge of the vehicle, plane, vessel, or whatever, a fearful or alarmed reaction that itself can be 
dangerous. We all arrive back at the same point, and the Attorney General arrives back at the same point, 
because it is not punishing the person so much for the emotion that the driver suffered—punishing the person for 
throwing something that caused the driver to suffer an emotion of fear—but, rather, the question is: how will that 
vehicle be controlled once the person is alarmed or fearful? The Attorney says that that will induce danger. As an 
opposition, we still believe, although we are not going to oppose this legislation, that it is going down the wrong 
course; that the conduct that should be criminalised is that which endangers the safe use of the vehicle. 

The Attorney General then took the chamber to section 304 of the Criminal Code and said that something more 
was required. I will now read from section 304 of the code — 

(1) If a person omits to do any act that it is the person’s duty to do, or unlawfully does any act, as 
a result of which — 

(a) bodily harm is caused to any person; — 

We are not talking about that — 

or 

(b) the life, health or safety of any person is or is likely to be endangered, 

the person is guilty of a crime and is liable to imprisonment for 5 years. 

The Attorney General said to the chamber this evening that something more is required, because that does not 
capture all rock throwing. We agree. Section 304(1)(b) more closely reflects the opposition’s proposed section 
304A(3) in the Criminal Code (Rock Throwing and Laser Pointing) Amendment Bill 2009, and the shortcoming 
in section 304 was made good by criminalising the behaviour that had the effect of endangering the safe use of a 
vehicle. Therefore, the analogy with section 304 fails, because what we are seeking to do is criminalise 
behaviour that endangers the safe use of a vehicle, which is a lot different from section 304(1)(b) of the code, the 
result of which is that the life, health or safety of any person is likely to be endangered. It is a much lower test. 
Therefore, to argue that section 304, as it stands in the code, was insufficient and we had to have a wider capture 
than section 304, and our only alternative to a wider capture was to capture that behaviour that induces an 
emotional response in the driver, is, in the opposition’s opinion, not the way to go and is not a sustainable 
argument, nor is it sustainable by reference back to section 68 by saying “carrying a weapon that is likely to 
induce fear”. That is an entirely different situation—going armed in public in a way that is likely to induce fear. 
When we see some of the ways the police arm themselves today—I am talking about the tactical response 
group—it would induce fear in any reasonable person in the street. The police are lawfully entitled to carry that 
heavy weaponry. We do not think that to make good the legislative deficiency that existed in section 304, we 
need to criminalise anything that induces fear in a driver. As the Attorney General conceded in the remarks he 
made during his reply to the second reading debate, it might be that we have a robust driver who, under cross-
examination says, “Dropping a tennis ball on my windscreen or on the bonnet of my vehicle did not induce any 
fear at all, nor did it alarm me. I just thought, ‘Silly buggers who did that’.” Nonetheless, even though that driver 
said he was not scared, that is not the end of the matter for the person charged because the judge will ask, “Was 
it likely to induce fear in a normal person?”  

We are getting into such a problematic area when we are to judge criminality on what is basically another 
person’s emotional response to one’s action rather than the bedrock test that applies in New South Wales and 
Queensland of whether the actions of the accused endanger the safe use of the vehicle, vessel or aircraft. I made 
that point during my speech in the second reading debate. We are not satisfied with the Attorney’s explanation. 
However, it was pointless to move the amendment given that our private member’s bill was pushed aside and 
this one brought back into the chamber as a substitute.  
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Once again, I come back to my second area of concern. My concern about water remains. When neighbours and 
the police become involved and there are all these hassles, it will be surprising to find that people will be charged 
with offences that we in this chamber did not regard we were legislating against. The Attorney says he 
understands the situation with water and that might require some more thought. There can be no more thought. 
As they say, once the vote is had on the third reading, the dogs might still be barking but the caravan will have 
moved on. The bill will go to the Council and then to the judges on St Georges Terrace. It will have passed our 
further consideration. I remain very worried about that wide capture of “any substance”.  

I now turn to lasers and narrow light. The Attorney says that it is problematic whether one of these xenon ray 
lights fitted into the bumper of a European vehicle should be called portable or not. This is the problem with 
rushing legislation like this through because it does not say “hand-held narrow beam”; it just says “portable”. I 
have always regarded anything on a vehicle that is being driven around, contained in or attached to as something 
that is highly portable. That is just me. We are passing this law this evening. This law will be passed this evening 
without any of these clarifications inserted into the legislation. I believe that is poor legislation.  

In the eastern states, pointing a laser at anyone in charge of a vehicle is criminalised. Both the beam of light and 
the laser are defined. As I said, under our private member’s bill, which was taken from the Queensland and New 
South Wales legislation, it would be unlawful to direct a beam of light from a laser at or near a vehicle, vessel or 
aircraft that is in the course of travelling. “Laser” is defined as meaning “laser pointer, laser scope or other laser 
device” and “beam of light” is defined as “from a laser, means the beam of radiation produced by a laser 
device”. Radiated illumination is different from incandescent illumination. In the legislation before the chamber 
this evening we have “to direct a visible laser” which is not defined but perhaps in the twenty-first century has 
such common meaning both in science and in the English language that that would produce a problem for the 
courts. It then goes on to say “or other narrow beam of visible light”. That is not defined; it is not said to be laser 
light or light produced by radiation but a narrow beam of visible light, a torch light, just a torch, to flash a torch 
at a car. One is criminalised if caught flashing a torch at a car on a country road. One might be doing it to attract 
attention to get a lift to get more petrol but if one flashes a torch and that flashing of the torch does not induce 
fear in the car driver but causes the car driver to become alarmed, what is that? If it causes alarm, it is captured 
by the legislation and the person flashing the torch is a criminal. I believe that is beyond the intent of this 
Parliament.  

This is how wide this legislation is drawn. Dare I say it? This is how loosely this legislation is drawn. I cannot 
believe that it is the final product of months and weeks of serious contemplation. If this is the final product, and 
there have been many drafts, the other drafts must have been a little unedifying for the Attorney to read. I believe 
that we are doing the courts a disservice as a Parliament by passing legislation that gives the courts and the 
judges no assistance as to how narrow this beam of light should be or what colours this light might be. I say that 
not to say that pink is okay and blue is a no-no but with some of these new fog-piercing lights, I am not quite 
sure whether that is normal incandescent illumination or whether there is an element of radiation or what sort of 
light it is. If we just leave it to the courts as “narrow beam of light”, people will sit in this place and say the 
judges have gone silly because they are not interpreting the law right. That is what is being said here on a regular 
basis. This is the loosely drafted legislation that the government is sending along the Terrace for judges to deal 
with.  

We agree with the government that the time has come for laws to be passed urgently before summer so that the 
conduct of rock throwing, laser pointing and endangering vehicles can be dealt with. We thought it urgent 
enough to trouble the Parliament to introduce a private member’s bill some weeks ago. We do not quibble with 
its urgency. We do, however, once again in conclusion, complain that to get legislation that has these difficulties 
within it at lunchtime today for debate tonight is unreasonable. I conclude with those comments.  

MR C.C. PORTER (Bateman — Attorney General) [9.09 pm]: There are submissions that cannot be 
improved with repetition. I certainly disagree with many of the matters raised by the member for Mindarie. I 
believe this is excellent legislation and, unlike the rather narrow version that did not cure the problem that was 
sought to be cured by the private member’s bill, this will do the job. Of course, it reflects the great faith the 
government has in the ability of not merely the courts but also police prosecutors and Director of Public 
Prosecutions prosecutors to interpret appropriately whether provisions are broad enough to take into account a 
range of behaviours we have not yet contemplated in this Parliament but would nevertheless be appropriately 
criminal in certain circumstances.  

Question put and passed.  

Bill read a third time and transmitted to the Council.  
 


